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Supreme Court Decides the School Transportation Issue 


When the United States Supreme Court handed down last week its 5-4 decision in what will no doubt 
become famous as the Everson case, many issues were raised and many precedents called in question. 
Both the majority and the minority opinions call for careful study. 


The report of the Supreme Court’s decision in the New 
Jersey school transportation case fills a 73-page pamphlet 
of which the majority opinion required but 16. The ma- 
jor dissenting opinion fills 47 pages, and is a vigorous 
polemic on the separation of church and state. The ma- 
jority upheld the state law, and the current practice under 
it, which provides free bus transportation to parochial 
school as well as public school children. They construed 
the case as presenting no challenge to the Constitution. 
The minority, on the other hand, not only found the Con- 
stitution violated, but elaborated a doctrine which with 
one more vote in its support would presumably condemn 
many current practices all over the country, upsetting the 
legislative and administrative trend with reference to mat- 
ters involving the interests of church and state. However, 
let us look at the ruling opinion first. 


What the Court Decided 


The Court, speaking through Mr. Justice Black, sets 
forth the disputed provision in the New Jersey statute, 
which allows a district school board to “make rules and 
contracts for the transportation” of children “living re- 
mote from any schoolhouse,” including children attending 
“other than a public school, except such school as is oper- 
ated for profit in whole or in part.” The statute provides 
for the latter only to the extent of transportation between 
points on established public school routes. The appellant 
in the case, Everson, filed suit as a taxpayer against a 
school district for reimbursing parents of parochial school 
children for the cost of transportation to and from school. 
His contention was that both the statute and the resolu- 
tion under which the local school board acted violated the 
state and the federal Constitutions. The State Supreme 
Court had upheld his contention, but the Court of Errors 
and Appeals had reversed, and the case went to the U. S. 
Supreme Court on appeal. 

The Court anticipates a point raised by the minority by 
stating that the case involves no attack on the statute on 
the ground that it discriminates against the children at- 
tending schools operated for profit: “It will be appropriate 
to consider the exclusion of students of private schools 
operated for profit when and if it is proved to have oc- 
curred, is made the basis of a suit by one in a position to 
challenge it, and New Jersey’s highest court has ruled ad- 
versely to the challenger.” Rather, the case presents the 


issue whether the Fourteenth Amendment to the federal 
Constitution is violated by the statute and the resolution 
in that they “authorize the state to take by taxation the 
private property of some and bestow it upon others, to be 
used for their own private purposes”; and the further 
issue whether they violate the First Amendment in that 
they force people “to pay taxes to help support and main- 
tain schools which are dedicated to, and which regularly 
teach, the Catholic Faith.” 

On the first of these points, the “due process” aspect of 
the case, the Court says: “The fact that a state law, passed 
to satisfy a public need, coincides with the personal de- 
sires of the individuals most directly affected is certainly 
an inadequate reason for us to say that a legislature has 
erroneously appraised the public need... . 

“It is much too late to argue that legislation intended 
to facilitate the opportunity of children to get a secular 
education serves no public purpose. . . . Subsidies and 
loans to individuals such as farmers and home owners, 
and to privately owned transportation systems, as well as 
many other kinds of businesses, have been commonplace 
practices in our state and national history.” 


On the second point, the church-state aspect of the case, 
the Court says: “The First Amendment, as made ap- 
plicable to the states by the Fourteenth . . . commands that 
a state ‘shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof.’” (The 
reference here is to Murdock v. Pennsylvania.) Then 
follows a recital of the struggle for religious liberty in 
America, of which the “Virginia Bill for Religious Lib- 
erty” was an outstanding feature. “In recent years,” says 
the Court, “so far as the provision against the establish- 
ment of a religion is concerned, the question has most 
frequently arisen in connection with proposed state aid 
to church schools and efforts to carry on religious teach- 
ings in the public schools in accordance with the tenets of 
a particular sect.” The Court points out that efforts to 
secure public financial aid have not been limited to one 
faith. Continuing, it says: “The state courts, in the main, 
have remained faithful to the language of their own con- 
stitutional provisions designed to protect religious free- 
dom and to separate religions and governments. Their 
decisions, however, show the difficulty in drawing the line 
between tax legislation which provides funds for the wel- 
fare of the general public and that which is designed to 
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support institutions which teach religion.” Summarizing 
the import of the first clause of the First Amendment, to 
which appeal was made in the case at bar, the Court says: 


“The ‘establishment of religion’ clause of the First 
Amendment means at least this: Neither a state nor the 
federal government can set up a church. Neither can pass 
laws which aid one religion, aid all religions, or prefer 
one religion over another. Neither can force nor influ- 
ence a person to go to or to remain away from church 
against his will or force him to profess a belief or dis- 
belief in any religion. No person can be punished for 
entertaining or professing religious beliefs or disbeliefs, 
for church attendance or non-attendance. No tax in any 
amount, large or small, can be levied to support any re- 
ligious activities or institutions, whatever they may be 
called, or whatever form they may adopt to teach or prac- 
tice religion, Neither a state nor the federal government 
can, openly or secretly, participate in the affairs of any 
religious organizations or groups and vice versa. In the 
words of Jefferson, the clause against establishment of 
religion by law was intended to erect ‘a wall of separation 
between church and state.’ ” 


Applying these principles the Court comes to the heart 
of its decision in these words: “New Jersey cannot con- 
sistently with the ‘establishment of religion clause’ of the 
First Amendment contribute tax-raised funds to the sup- 
port of an institution which teaches the tenets and faith 
of any church. On the other hand, other language of the 
amendment commands that New Jersey cannot hamper 
its citizens in the free exercise of their own religion. Con- 
sequently, it cannot exclude individual Catholics, Luther- 
ans, Mohammedans, Baptists, Jews, Methodists, Non- 
believers, Presbyterians, or the members of any other 
faith, because of their faith, or lack of it, from receiving 
the benefits of public welfare legislation. While we do not 
mean to intimate that a state could not provide transporta- 
tion only to children attending public schools, we must be 
careful, in protecting the citizens of New Jersey against 
state-established churches, to be sure that we do not in- 
advertently prohibit New Jersey from extending its gen- 
eral state law benefits to all its citizens without regard to 
their religious belief.” Reference is made to state-pro- 
vided police protection for children going to and from 
religious schools as comparable to furnishing “transporta- 
tion of a kind which the state deems to be best for the 
school children’s welfare.” To deny such service to pa- 
rochial school children “would make it far more difficult 
for the schools to operate.” But the First Amendment 
does not contemplate this. “That Amendment requires 
the state to be a neutral in its relations with groups of re- 
ligious believers and non-believers ; it does not require the 
state to be their adversary. State power is no more to be 
used so as to handicap religions than it is to favor them.” 

Noting that parents have the right to send their children 
to religious schools if the latter meet the educational re- 
quirements, that these requirements appear to be met by 
the schools in question, and that New Jersey does not 
contribute money to those schools, the Court concludes: 

“The First Amendment has erected a wall between 
church and state. That wall must be kept high and im- 
pregnable. We could not approve the slightest breach. 
New Jersey had not .breached it here.” 


The Major Dissenting Opinion 


Mr. Justice Rutledge, in an opinion with which Justices 
Frankfurter, Jackson and Burton agree, essays to take the 
majority apart. The document may be taken as a sum- 


mary of the arguments most vigorously put forward for 
an absolute separation of church and state. Quoting from 
the First Amendment and the Virginia Bill, already cited, 
Justice Rutledge declares: “I cannot believe that the 
great author of those words, or the men who made them 
law, could have joined in this decision. Neither so high 
nor so impregnable today as yesterday is the wall raised 
between church and state by Virginia’s great statute of 
religious freedom and the First Amendment, now made 
applicable to all the states by the Fourteenth. New Jer- 
sey’s statute sustained is the first, if indeed it is not the 
second breach to be made by this Court’s action. That a 
third, and a fourth, and still others will be attempted, we 
may be sure. For just as Cochran v. Board of Education, 
281 U.S. 370, has opened the way by oblique ruling for 
this decision, so will the two make wider the breach for a 
third. Thus with time the most solid freedom steadily 
gives way before continuing corrosive decision.” (The 
Cochran case was the one in which the furnishing of free 
textbooks to non-public school children in Louisiana was 
upheld.) The present case “forces us to determine square- 
ly for the first time what was ‘an establishment of religion’ 
in the First Amendment’s conception; and by that mea- 
sure to decide whether New Jersey’s action violates its 
command.” 

The purpose of the First Amendment was “to create a 
complete and permanent separation of the spheres of re- 
ligious activity and civil authority by comprehensively for- 
bidding every form of public aid or support for religion.” 
For Madison, whose “Memorial and Remonstrance 
Against Religious Assessments” is appended to the opin- 
ion, “religion was a wholly private matter beyond the 
scope of civil power either to restrain or support. ... 
‘Establishment’ and ‘free exercise’ were correlative and 
coextensive ideas, representing only different facets of the 
single great and fundamental freedom.” Madison was 
“unrelentingly absolute” in this matter. 


Today, “apart from efforts to inject religious training 
or exercises and sectarian issues into the public schools, 
the only serious surviving threat to maintaining that com- 
plete and permanent separation of religion and civil power 
which the First Amendment commands is through use of 
the taxing power to support religion, religious establish- 
ments, or establishments having a religious foundation 
whatever their form or special religious function.” (The 
already widespread practice of Bible reading, repetition 
of the Lord’s Prayer, etc., in school assemblies, the four 
Justices obviously regard as unconstitutional.) 

“Does New Jersey’s action furnish support for religion 
by use of the taxing power? Certainly it does, if the test 
remains undiluted as Jefferson and Madison made it, that 
money taken by taxation from one is not to be used or 
given to support another’s religious training or belief, or 
indeed one’s own. Today as then the furnishing of ‘con- 
tributions of money for the propagation of opinions which 
he disbelieves’ is the forbidden exaction ; and the prohibi- 
tion is absolute for whatever measure brings that conse- 
quence and whatever amount may be sought or given to 
that end.” 

The practice in New Jersey is bluntly described: “Here 
parents pay money to send their children to parochial 
schools and funds raised by taxation are used to reimburse 
them. This not only helps the children to get to school 
and the parents to send them. It aids them in a substan- 
tial way to get the very thing which they are sent to the 
particular school to secure, namely, religious training and 
teaching.” The state’s action “exactly fits the type of 
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individual has been instructed in worldly wisdom he will 
be better fitted to choose his religion. Whether such a 
disjunction is possible, and if possible whether it is wise, 
are questions I need not try to answer.” 

F. Ernest Johnson. 


Religion and the Public Schools 


Another book has been added to the growing list of 
titles dealing with the relation of religion to public educa- 
tion. Its author, Vivian T. Thayer, is educational direc- 
tor of the Ethical Culture Schools in New York. He is a 
scholarly writer and a man of liberal spirit and fine sensi- 
bilities. This statement is made at the outset, because 
religious leaders are likely to be repelled by the argument 
at many points and tempted to throw the book aside, 
whereas they should study it carefully. It was presumably 
not written for them so much as for educators in general 
and the lay public whom the author hopes to enlist in a 
crusade against the encroachment of religion upon public 
education. But while the author’s opinions about religion 
are unacceptable to the overwhelming majority of religious 
people, his ability, earnestness and thoroughness make this 
an important book. 

Since attention was called in the preceding article to 
the reference made to this book by Mr. Justice Rutledge 
in his dissenting opinion it may well be noted at once that 
Mr. Thayer does not support that opinion on the bus 
transportation issue. “Supplying free tickets,” he writes, 
“for use on public conveyances by children, irrespective 
of the school they attend, is worthy of consideration ; 
provided . . . the cost to the public of this transportation 
does not increase by virtue of the individual’s decision to 
attend a non-public school.” He believes, in contrast to 
the Rutledge opinion, that the distinction between “child 
benefit” and “institutional benefit” with respect to welfare 
services for children is a real and valid one. But this is a 
matter far from the center of the author’s interest. 

Mr. Thayer takes his stand squarely on the philosophy 
of the “secular school.” He criticizes the assumption that 
“moral behavior requires a religious underpinning.” He 
cites data concerning 27 penitentiaries and 19 reform 
schools showing that 71.8 per cent of the inmates had a 
religious affiliation and 46.6 had none; also figures show- 
ing that “of 85,000 individuals 80 per cent expressed a 
preference for Christianity ; only 8,000 indicated no pref- 
erence at all, and a mere 150 identified themselves as either 
atheists or agnostics!” He draws on the Hartshorne-May 
studies and other investigations to show that children who 
have had religious instruction behave no better than others. 
In sum, he concludes: “Sectarian instruction in religion 
is not needed in order that our children may sense the 
values, and mold their lives in the image, of sound moral- 
ity. Nor is religious instruction indispensable in order 
to promote the democratic way of life.” 

Mr. Thayer also presents much testimony showing 
harmful results of the released-time religious education 
program in creating group antagonism. In this particular 
matter he omits weighty evidence on the other side, and 
the statistics referred to, though they need closer scrutiny, 
are precisely the kind of evidence used by religious edu- 
cators to show how badly the real task has been done. 

But when Mr. Thayer comes to the positive aspect of 
his subject he surprises the reader with a position that is 
very close to what some of those he criticizes hold, so far 


1 Religion in Public Education. By V. T. Thayer. New York, 
The Viking Press, 1947. $2.75. 


as the public schools are concerned. He would have the 
school child introduced to his “religious heritage.” He 
finds the Bible and other sacred literature invaluable in 
teaching ethics. He presents in an appendix the ethical 
curriculum used in his own schools, with a broad implica- 
tion that it is suitable for public school use, and in it is 
found a large amount of religious material. One gains 
the impression that Mr. Thayer really has little quarrel 
with what many of us who have criticized an extreme 
secularization of education have proposed. But he is so 
concerned over the danger that the schools may be made 
an instrument of religious indoctrination that he is dis- 
posed to reduce the whole matter to a ganging up on the 
schools by the churches. The distinction that many of us 
have insisted on between religion and sectarianism, in the 
context of the school’s responsibility, he interprets as a 
redefinition of religion, rather than as a limitation of the 
responsibility of public education with reference to 
religion. 

It would seem that a more exact statement of the issues 
in controversy would have made it unnecessary for the 
author to weight his thesis with criticisms of supernatu- 
ralism, and with neo-orthodoxy. These theological ques- 
tions are relevant only to proposals to introduce doctrinal 
instruction into the public school curriculum, which it is 
safe to say the overwhelming majority of religious leaders 
in America oppose. The question of religious classes in 
the school building, conducted under sectarian auspices is 
another matter, and admittedly controversial. 

Mr. Thayer seems to have been misled by faulty sta- 
tistics of church membership into supposing that the 
churches are losing ground so fast that they are falling 
back on the schools to do their work for them. As our 
readers know, there was a rather extensive “strike” against 
the federal census of religious bodies in 1936 which re- 
sulted in making it almost useless. Mr. Thayer’s figure 
of 43 per cent for church membership in the United States 
should be 52.5 per cent, according to the latest complete 
figures available. The actual difference of only 9.5 points 
makes all the difference between a decline and a rather 
impressive growth, both in numbers and in relation to the 
total population. Most secular writers overlook the fact 
that this is to be compared with approximately five per cent 
at the end of the colonial period. 


It seems hard for the most fair-minded critics of or- 
ganized religion to face the facts about what is happening 
in America with respect to church and state. ‘The jacket 
of the volume under review states that it shows “how 
religious education has returned to the public schools.” 
But again and again the author refers to the situation as 
if this were about to happen, as if a conspiracy were on 
foot to destroy a tradition. Are not the facts rather, 
(1) that the conception of the separation of church and 
state as an absolute has been unrealistic all along; and 
(2) that the attempt to classify every question concerning 
the relation of religion and education as a church-state 
issue is both illogical and unhistorical ? 


To many readers the very legitimate concerns to which 
Mr. Thayer gives voice will seem to be obscured by over- 
simplification and to call for something much more funda- 
mental than rebuilding a wall of Jericho. To such readers 
the separation of church and state as defined and insisted 
on by the majority in the Everson case remains a vitally . 
important matter, but no more important than that public 
education shall perform its whole duty to the culture of 
which it is a part. 
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exaction and the kind of evil at which Madison and Jef- 
ferson struck.” 

The opinion quotes W. C. Bower’s Church ard State 
in Education: “*. .. the fundamental division of the edu- 
cation of the whole self into the secular and the religious 
could not be justified on the grounds of either a sound 
educational philosophy or a modern functional concept 
of the relation of religion to personal and social experi- 
ence.” This is cited as an illustration of sincerely held 
views by people of various faiths which are inconsistent 
with the First Amendment. (In view of the nature of 
Dr. Bower’s thesis, this would seem to deny the right of 
a teacher of history or sociology in a tax-supported in- 
stitution to deal with the religious aspects of his subject. 
There is no indication, however, that Justice Rutledge had 
this aspect of the matter in mind.) 

Transportation is held to be inseparable from the other 
items of school support, and therefore “the feat is impos- 
sible to select so indispensable an item from the composite 
of total costs, and characterize it as not aiding, contribut- 
ing to, promoting or sustaining the propagation of beliefs 
which it is the very end of all to bring about. Unless this 
can be maintained, and the Court does not maintain it, 
the aid thus given is outlawed. Payment of transporta- 
tion is no more, nor is it any the less essential to education, 
whether religious or secular, than payment for tuitions, 
for teachers’ salaries, for buildings, equipment and neces- 
sary materials. Nor is it any the less directly related, in a 
school giving religious instruction, to the primary religious 
objective all those essential items of cost are intended to 
achieve. No rational line can be drawn between payment 
for such larger, but not more necessary, items and pay- 
ment for transportation. The only line that can be so 
drawn is one between more dollars and less. Certainly 
in this realm such a line can be no valid constitutional 
measure.” J urthermore, “To sustain payment for trans- 
portation to school, for textbooks, for other essential ma- 
-terials, or perhaps for school lunches, and not for what 
makes all these things effective for their intended end, 
would be to make a public function of the smaller items 
and their cumulative effect, but to make wholly private in 
character the larger things without which the smaller 
could have no meaning or use.” (This doctrine would 
apparently strike down the National School Lunch Act, 
which provides lunches to non-public as well as public 
school children. It would also outlaw the policy embodied 
in the current bill sponsored by Senator Taft and seven 
other senators and favored by the National Education 
Association of allowing federal funds to be used in such 
ways as the present case illustrates in those states which 
so use their own funds; the relevant state laws would be 
struck down.) 

The case at bar is “not therefore just a little case over 
bus fares. In paraphrase of Madison, distant as it may 
be in its present form from a complete establishment of 
religion, it differs from it only in degree; and is the first 
step in that direction. . . . Today as in his time ‘the same 
authority which can force a citizen to contribute three 
pence only .. . for the support of any one religious estab- 
lishment, may force him’ to pay more; or ‘to conform to 
any other establishment in all cases whatsoever.’ And 
now, as then, ‘either . . . we must say, that the will of 
the Legislature is the only measure of their authority ; and 
that in the plenitude of this authority, they may sweep 
away all our fundamental rights; or, that they are bound 
to leave this particular right untouched and sacred.’ ” 
Religion must remain the “kingdom of the individual man 
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and his God.” Even if the statute in question embraced 
“all religious schools of whatever faith” the principle 
would remain the same. “The Constitution requires, not 
comprehensive identification of state with religion, but 
complete separation.” (The emphasis on the wholiy pri- 
vate character of religion and the absolute separation of 
religion and state—-not merely church and state—would 
seem to call in question all religious services now paid for 
out of public funds, including those of chaplains; also by 
implication to discredit all organized religious effort in 
the political field. There is no evidence that Justice Rut- 
ledge and his associates had these matters in mind but 
they can hardly be overlooked in an appraisal of the doc- 
trine here set forth.) 

In conclusion, Justice Rutledge cites the book by Vivian 
T. Thayer which is reviewed in this issue of INFORMATION 
SERVICE, as a source of evidence of “two great drives” 
that he regards as menacing the historic American tradi- 
tion: the effort to “introduce religious education and ob- 
servances into the public schools,” and the effort to “obtain 
public funds for the aid and support of various private 
religious schools.” In his opinion, with which his three 
associates agree, “both avenues were closed by the Con- 
stitution.” (There is no intimation here that religious 
observances of some sort are now common in the schools, 
but since these Justices of the Supreme Court are unques- 
tionably well informed, their intention seems to be to con- 
demn these practices as well as to oppose their extension. ) 


Justice Jackson’s Dissent 


Since Mr. Justice Jackson agrees with the Rutledge dis- 
sent, briefer reference to his separate opinion will suffice. 
He holds that the Court has misconstrued the facts. The 
practice complained of is not one of conducting a public 
service. “All school children are left to ride as ordinary 
paying passengers on the regular busses operated by the 
public transportation system. What the Township does, 
and what the taxpayer complains of, is at stated intervals 
to reimburse parents for the fares paid, provided the chil- 
dren attend either public schools or Catholic Church 
schools. This expenditure of tax funds has no possible 
effect on the child’s safety or expedition in transit.” 

Furthermore, Justice Jackson stresses the singling out 
of Catholic schools in the school board resolution. The 
issue is this: “Is it constitutional to tax this complainant 
to pay the cost of carrying pupils to church schools of one 
specified denomination?” The selection is on the basis 
not of individual need, but of the school attended. The 
comparison between bus transportation and police protec- 
tion is rejected. “A policeman protects a Catholic, of 
course—but not because he is a Catholic; it is because he 
is a man and a member of our society.” 

A significant passage contrasts the Catholic and the 
secular view of education. “The Roman Catholic Church, 
counseled by experience in many ages and many lands and 
with all sorts and conditions of men, takes what, from 
the viewpoint of its own progress and the success of its 
mission, is a wise estimate of the importance of education 
to religion. It does not leave the individual to pick up 
religion by chance. ... 

“Our public school, if not a product of Protestantism, 
at least is more consistent with it than with the Catholic 
culture and scheme of values. It is a relatively recent de- 
velopment dating from about 1840. It is organized on 
the premise that secular education can be isolated from all 
religious teaching so that the school can inculcate all needed 
temporal knowledge and also maintain a strict and lofty 
neutrality as to religion. The assumption is that after the 
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